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The opinion of the court was delivered by 


BURLING, Je 


The plaintiff, Levitt and Sons, dj a New York 

authorized to do business in New Jersey, (hereitafter referred to as Levitt) 
is the developer of a single home housinz project called Levittown, located 
in Levittown Township, Burlington County, New Jersey. The plaintiff, 

Green Fields, Inc., a New Jersey Corporation, (hereinafter referred to as 
Green Fields) is the developer of a similar project called Green Fields 
Village, located in West Deptford Township, Gloucester County, New Jersey. 
Defendants Todd and James allegedly were rejected by Levitt as purchasers 
of houses in Levittown because of their color; both are Negroes.  Defenda! 
Gardner, also a Negro, allezedly was rejected by Green Fields as a purchaser 
of a house in Green Field Village because of his color. All three, Todd, 
James and Gardner, filed individual complaints with the New Jersey Division 
Against Discrimination (hereinafter referred to as IAD) charging the 
plaintiffs with refusals to sell to the individual defendants in violation 
of the New Jersey Law Against Discrimination, R.S. 18:25-1 et seq., and 
seeking an order of the TAD requiring the plaintiffs to cease and desist 
their discrimination against Findings of probable cause 
for the complaints were made beng the DAD pursuant to R.S. 18:25-1h, and 
attempts at conciliation pursuant to the same statute were unsuccessful; 
Fach of the individual defendants then filed amended complaints, Todd and 
James naming Willian J. Levitt, an officer of Levitt, as an additional 

ai scd to their complaints, and Gardner naming Robert A. Budd and Horace 

B. Peters, officers of Green Fields, as additional respondents to his 
complaint. The complaints were set down for hearings (Gardner's complaint 
was to be heard separately from Todd's and James!) but postponed to a later 
date. 


Before they could be held, however, Levitt amd-Green-Fields instituted 


Discrimination. 7 
motion were dismissed by the trial court on t an appeal from 
any action of the MD must be taken to the ellate Divisio 


as provided in R.R. l:88-8R(b) and that in any event p. 's hi ied 
exhaust their administrative remedies, R.R. l:88-lh. Plaintiffs appealed to 
the Superior Court, Appellate Division, That court agreed to hear the 
matter as if leave had been requested and granted to appeal from the IAD's 
setting down of the discrimination complaints for hearing and then decided 
the cause on its merits. 56 N.J. Super. 5h2 (App. Div. 1959). It held ti 
law Against Discrinination, R, S. 18:25-1 et seq., to be ae, ‘and 
f thé MD to consider the 

> howe hose complaints insofar as they nie settar y 
to the individual respon ; William J. Levitt, Robert A. Budd, and Horace 
B. Peters, holding that as to these persons the discrimination complaints 
Were not filed within the tine required by the statute, from which determine. 
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court from thai-parb-ef the Superior Court, Appellate Division's decisis at idc 
applicable to them. The appeal is made to this court as a matter of right 

because of the substantial constitutional questions involved. R.R. 1:2-1(a). 

Since the filing of the actions in lisu of prerogative writ, the bearings 

in the DAD on the discrimination complaints have been stayed by suc: iay 
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orders, first by the trial court, then by the Superior Court, Appellate 
Division. Before the arguments in this court, however, we granted the MD's 
motion to permit the hearings in the DAD to continue. 


Levitt's single home housing project, Levittown, in which approximately 
2000 houses have been built to the present time, will contain 16,000 houses 
vhen completed, according to original plans Green Field's project, Green 

lds Village, comprises approximately 550 houses, all of which have been 
sola. Originally, 700 units were to have been constructed in Green Fields 
Village, but all houses constructed to date have been sold, and apparently no 
new construction has begun. Both projects have been planned and constructed 
in order that they might qualify for purchase money loans insured by the 
Federal Housing Administration (FHA), a process which requires attention to 
the desired end from the very earliest beginnings of the development 


Before construction has begun, a housing project developer who seeks 
to have FHA insured loans available to purchasers of his houses must contact 
an FHA office in the region in which the project will be located to obtain 
FHA approval of the site selected for the project. Once a site approval is 
given, the developer will submit detailed subdivision information to the FHA 
ottico, on a form prepared by the FHA, together with certain exhibits, such 

map, detailed plan, and like items; 
frequently these are amended or completely revised to accord with suggestions 
made by the FHA. When the subdivision information and exhibits are satis- 
factory to the FHA, that agency issues a subdivision report, giving FHA 
requirements concerning street layouts, curb and sidewalk specifications, 
utilities, drainage, open spaces, lot improvements, and similar matters. 
House plans are submitted to determine if they meet FHA requirements; the 
FHA archi teotsiral ection will often recommend changes in these plans. Upon 


re ion report, the developer arranges with an FHA-approved 
L TM lul applications for commitments for FHA 
insurance on any loan | 


be made by the institutions. These indivi- 
dual applications are reviewed by the architectural, valuation, and mortgage 
credit sections in addition to the Chief Underwriter's office, after which 
commitments are issued to the approved lending institution covering the 
individual properties contemplated in the application, These commitments 
take various forms. One is a conditional commitment, an agreement between 
the FHA and the approved lending institution that, subject to the conditions 
stated in the commitment and subject to the approved lending institution 
submitting a proposed purchaser whose qualifications are satisfactory to the 
FHA, a loan made to finance the purchase of the property in question will be 
insured. Another form of commitment is an "Operative-Builder Firm Commit- 
ment," which differs from a conditional commitment primarily in that the 
former also contemplates loans being made directly to the developer, prior to 
sale, if requested. 


Once the commitment is propa the developer may commence construction. 
per or the approved lending institution 
pon Which the FHA pa faa was made arranges for an FHA inspection. 
Normally, three such inspections are made during the course of construction. 
In some larger developments, such as Levittown, an FHA inspector is stationed 
at the project. Often the inspector or other FHA personnel will meet with 
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the developer to discuss problems that have arisen during construction 
affecting compliance with THA requirements. As the houses are sold by the 
developer to purchasers interested in obtaining en FHA insured mortgage 

loan, an application for approval of the purchaser is submitted to the FHA 
by the approved lending institution to whom the conditional commitment was 
made. If the qualifications of the purchaser are satisfactory to the FHA, 

an individual firm cormitment is issued to the approved lending institution 
in the name of the purchaser. After title is closed, the approved lending 
institution submits the mortgage bond to the FHA along with copies of the 
bond, the mortgage, and the original commitment. When these are approved, 
the FHA endorses the bond for insurance, which comprises the contract between 
the FHA and the lender. 


Having received conditional commitments, the developer advertises the 
availability of FHA financing to purchasers. By using FHA insured loans, a 
purchaser needs only a 3% downpayment on a principal sum of up to 13,500, 
15% on the difference between $13,500 and 416 5,000, and 30% on the difference 
between 316,000 and 420,020. The term of the loan may be as long as 30 
years. Conventional fi f 
frequently will be limited to terms of 20 to 25 years, Thus it is apparent? 
that FHA financing is a large factor in stimulating home buying, since the 
low downpayment opens the home market to persons who have accumulated only 
small savings, and the extended term of the loan allows home ownership to be 
achieved by payments from income by a much larger proportion than woul 
ordinarily be the case. Concerning the importance of FHA approval to the 
large housing project developer, Robert A. Budd, president of Green Fields, 
stated on his deposition tiat such approval "is the basics (sic) on which 
to go on." William Levitt, president of Levitt, stated before the rm 
Subcommittee on Housing of the Committee on Banking and Currency of We N 
Eighty Fifth Congress that "We are 100 percent dependent on Government, 

2 ee) 


Whether thia is s is right or wrong it is a fact." On. 
f the buyers of homes in-Levittown and. ‘Green Fields Yi : financed tl 
purchas Se other [x with federally insured loans. 


I 


Since the questions involved in this appeal relate to the jurisdiction 
of the administrative agency and the constitutionality of the statute on 
which the administrative action in question is based, it is apparent that 
plaintiffs should not be made to exhaust their administrative remedies be. 
fore pursuing the present action. Fischer v. Bedminister Twp., 5 N.J. 534, 


5h2 (1950); Ward v. Kennan, 3 N.J. e questions are 
purely legal, an area where the adriniétrative expertise sould ba site real 
value. Under such cii tently held ti 

of remedies vill not be required. “Fontetela v. Byrnes, 1h Ne $ 9m, 162095; 
Nolan v. Fitzpatrick, 9 N.J. L77, WA? (1952). And the applicable ru: 


T.R. DDT-IL, has been so interpreted. Honigfeld v. Byrnes, ped s may 
proceed, therefore, to the merits of the appeals — — 7 
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II 


First to be determined is whether the DAD has jursidiction under the 
Law Against Discrimination, R.S. 18:25-1 et seq., to entertain the complaints 


brought by the individual defendants against the plaintiffs. 


There are two 


questions here. The first is whether the plaintiffs! developments are 
"publicly assisted housing accommodation" as that phrase is used in section li 
of the Law Against Discrimination and amplified by section 5(k) of that 
statute. The second is, if plaintiffs! developments are within the classi- 
fication, whether the statute gives the IAD jurisdiction to hear or act on 


complaints claiming discrimination with respect thereto. 


A 


Does publicly £ painted | hous 
the Lai 5 3 
Plaintiffs point to Rese 18: 255), sich states 


agconmedatic " as used 
1 


section l of 


plaintiffs! projects? 


"k, 'A publicly assisted housing accommodation! shall in- 


clude all housing built with public funds or public assis- 
tance pursuant to chapter 300 of the laws of 1919, chapter 
213 of the laws of 19ll, chapter 169 of the laws of 19ll, 
chapter 303 of the laws of 19l9, chapter 19 of the laws of 
1938, chapter 20 of the laws of 1938, chapter 52 of the 
laws of 1916, and chapter 18l of the laws of 1919, and 
all housing financed in whole or in part by a loan, 
whether or not secured by a mortgage, the repayment of 
which is guaranteed or insured by the Federal Government 


or any agency thereof." 


In approaching the construction cf the statute it is necessary to be 


mindful of the clear and positive policy of our State against discrimination 


as embodied in N.J. Const., Art. I, para. 5. Effectuation of that mandate 
calls for liberal interpretation of any legislative enactment designed to 


implement it. 


Plaintiffs argue that, since any other portion of this statute is not 


applicable, their projects are publicly assisted housing accommodations only|— 


if they are "housing financed in whole or in part by a bed merid or not 


secured by a mortgage, the of which is 


the Federal Covernnens or any agency thereof." And even this portion of 
section 5(k) is not applicable, plaintiffs contend, inasmuch as their 
projects wece financed on an entirely private basis until title passed from 
the developer to the purchaser, at which point there could be no discrimina- 
tion by the developer since the house was no longer within his control. 


Stated with greater particularity, the argument is that the Law Against —~ 
Discrimination, insofar as it relates to housing, imposes the principle of | 


non-di in only on the condition that the 
housing is "financed . . . by d rederaliy insured/ loans . . . ." (Emphasis 
supplied.) Tf the housing is not so financed, the owner may act discrimi- 


nately in selecting a purchaser. This implies, plaintiffs contend, that the 


federally insured loan must be in existence with respect to the housing at 
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the tine discrimination occurs if it is to be said that the discrimination 
violates R.S. 18:26-1 et seq. If there exists at the time of discrimina- 
tion only an FHA commitment to insure a loan made with respect to the house, 
plaintiffs argue that this is not enough. The statute, they urge, app. 
only if there exists at the time of discrimination a federally insured loan 
made with respect to the housing in question. Thus, pointing to their own 
situation plaintiffs conclude that since the. discrimination cout ago 
only as to the houses still owned by plaintiffs, and i 

ly insured lo 

i the 


of these houses were financed by 
charged àráinst plaintiffs could not have viola 
mination, R.S. 18:25-1 et sed. Whi 
built most likely, when Sold, would be financed by a federally insured loan, 
and the FHA commitments were obtained in contemplation of such financing, 
they argue that the statute does not speak in terns of future irit 
but only of existing conditions. To suppor’ clusion, p 

éontend that if the legislature had intended the Law Against Petro n 
to apply to housing as to which FHA commitments to insure had been issued, 
it could easily have done so. They point to the New York Law Against Dis- 
crimination, which served as a pattern for the New Jersey statute. It has 
a provision absent in the New Jersey statute relating to housing as to whioh 

commitments have been issued, N.Y. Exec. Law § 292 11 (e), the implication 

being that by omitting this provision, our legislature intended to remove 
such housing from the coverage of this State's act. Furthermore, plaintiffs 
would draw the same conclusion from the legislature's failure subsequently 
to adopt bills which would have expressly included the FHA commitment 
situation within the New Jersey Law Against Discrimination. 


Under the view we take of the statute in question, however, it is un- 
necessary to decide whether section 5(k) of the statute as it now reads 
applies to houses as to which FHA commitments to insure loans have been 
issued. It may be noted, however, that there is much persuasive force in \ 
the argument that in the context of this type of case a liberal interpreta- 
tion of the word "financed" is justified and required, and under such 
interpretation plaintiffs! housing should be considered "financed" by a lo; 
secured by a mortgage, the repayment of which is insured by the federal 
government. But even admitting for the sake of argument the mer of 
plaintiffs! contention described above, ve believe that R.S. 18:25-l applies 
to the developments in question. um 

the developmente in questio 


Section l of the Law Against Discrimination, R.S. 18:25-l, states: 


"All persons shall have the opportunity to obtain employ- 
ment, to obtain all the accommodations, advantages, 
facilities, and privileges of any place of public acco- 
mmodation and publicly assisted housing accommodation, 
without discrimination because of race, creed, color, 
national origin or ancestry, subject only to conditions 
and limitations applicable alike to all persons. This 
opportunity is recognized as and declared to be a civil 
right." 


The plaintiffs would confine the meaning of "publicly assisted housing 

accommodation" to those examples enumerated in R.S. 18:25-5(k). We dis- 

agree. Rather, we believe the type of housing listed in pena push to 

be only illustrations cf the meaning of the p.rase being consic 

rather than an exhaustive enuneration’ The Poasom for this conclusion Wes 

in the legislature's use of the words "shall include." In State v. 

Rosecliff Realty Set 1 N.J. Super. 9h (App. Div. 1918) certif, den. 1 N.J. 
e court was considering an alleged violation of the civil 

rights statute, Bi m et seq. Involved was whether a swimming pool 

was a "place of public dation, resort, or amusement" as that phrase 

is used in the civil righte statute. The latter phrase was defined in R.S. 

10:1-5 which stated that the term "shall be deemed to include" many specific 

Places, none of which vas a swimming pool. The court stated: 


"The court below was of the opinion 'that the legislature 
went to great length in setting forth and defining "place 
of public resort or m This view 
is incorrect. The language of section 5 is 'a place of 
public accommodation, resort or amusement within the mean- 
ing of this chapter shall be deemed to include! certain 
enumerated places. If it was the intent to narrow the 
broad scope of the phrase "any places of public accommoda- 
tion, resort or amusement," as used in section 2, inept 
language was used for that purpose. The verb 'include! 

has not been defined so as to give to it such a restrictive 
meaning." State v. Rosecliff Realty Co., supra, at 10l. 


In American Surety Co. v. Marotta, 287 U.S. 513, 517 (1933), the Supreme 
Court held that the term "creditors" as used in the Federal Bankruptcy Act, 
has a broader meaning than the specific examples of the term given in the 
definitions section of that statute, which examples were headed by a phrase 
indicating that, for the purposes of the Bankruptcy Act, the word "creditor" 
shall include certain persons. To the same effect concerning the meaning 
of "include", see Central R.R. v. Division of Tax Aj penis, 8 N.J. 15, 28 
(1951); United States v. Gertz, 25i People 
Western Kir Lines, l2 Qiii. 2d 621. 268 P. 2d 723 (Su İos: Red Hoo 


ip. i 
Gold Storage Oo. v. Department of làbor, 295 N.Y. 1, oh ne 2d 265 (Ct. a e 


Two further observations are pertinent. First, the legislature, by 
certain portions of the definitions section of the Law Against Discrimination, 
R.S. 18:25-5, evinced its ability to give a term an exclusive definition by 
stating that the term shall "mean" certain things. R.S. 18:25-5(g), (h), 
and (j). Second, the legislature's failure to state expressly that housing 
covered by FHA commitments was within the Law Against Discrimination, either 
by copying that portion of the tew York statute relating to such commitments 
or by adopting amendments to the Law Against Discrimination intended to 
achieve the same result, can be attributed to the general phrase "publicly 
assisted housing accommodation" being considered as sufficient by itself 
to include such housing within the purview of the statute. Cf. Key Agency 
v. Continental Gas. œ., 31 N.J. 98, 105 (1959). p 
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Thus we hold that "publicly assisted housing accommodation", as used 
in R.S. 18:25-h, is not limited in meaning to the instances set out in R.S. 
18:25-5(k), although those examples are illustrations of the general 
situations in which R.S. 18:25-l, insofar as it pertains to housing, is 
applicable. And it is not difficult to perceive that the developments in 
question fall into the class of housing described by the portion of R.S. 
1R:25-l under consideration. 


he statute plainly includes, as publicly assisted iiis housing 
projects such as here involved as to whi of the discri 
mination, an THA insured loen ta ee R.S. 18:25-! AOA And the 
public assis monstrated by the federal insurance of such loans is 
much the same, under the circumstances of this case, as that demonstrated 
by an FHA commitment to insure housing loans. Just as ownership of housing 
and its concomitant benefits attributable to an FHA insured loan is said by 
the statute to be publicly assist 


d, by the same th 
sch aceru tothe developers in question fron tle TA conmitannt is 
rent can be_averbuted tw FIA ont brc by MA 
FHA) 
e 


e 
ment can be J commitment. The mass market ec 
and other gove 


IDEST buyers to IE the ‘housing cm question 

Bucks SEES woul 

built; the number of DE spective purchasers 

to make the downpayment required by conventiona: 

dien reme to eet fro from their income the rey ona 
-constru. 


assisted housing accommodation," Suffice it to say that the public assist- 
ance rendered the housing here in question places it within the definition 
of that term as used in R.S. 18:25-h, and perhaps within R.S. 18:25-5(k). 


B 


The plaintiffs next argue that, even should their developments be con- 
strued to be publicly assisted housing, tpe DiDLasithank iurciadiotiop to 
hear the cl ht by the individual. defendants inasmih as the egis- 
lature, wh Miis dt estabiisbiW ara UIT Pig sie ameet Publicly assisted 
housing, failed to give the DAD power over feisd Aon in any type o: 
housing save that deseribed in the first portion of Dci 18:25-5(k). This 
argument runs as follows: The first New Jersey statutes forbidding discri- 
mination in respect to housing were passed in 1950. L. 1950, c. 105 to 
c. 112. These related tc housing built pursuant to Le 1940, c. 300; L. 1911, 
ce 2135 Ag, c. 169, L. 1919, c. 303; L. 1938, c. 19; L. 1938, c. 20; 
L. 1946, c. 52, and L. 1919, c. 18h. There existed uncertainty as to the 
mode of enforcement of the statutes passed in 1950, and as e rer 
R.S. 18:25-2.1 was enacted. See the preamble to L. 195h, c. 198, and the 
Statement of Purpose accompanyinz Senate Dill 78, (1951). m4 b 1957, 
c. 66 was adopted, amending R.S. 18:25-l to pertain to publicly assisted 
housing accommodations and adopting R.S. 18:25-5(k), R.S. 18:05-9.1 was 


m 


left unchanged. Thus plaintiffs argue that the DAD has jurisdiction to act 
only on charges of discrimination in connection with housing referred to in 
the acts to which L. 1950, c. 105 to c. 112 were amendments, je think, 
however, that to adopt this argument would be to construe the statute in 
question too strictly. R.S. 18:25-9.1 states: 


"The Division Against Discrimination in the State Depart- 
ment of Education shall enforce the laws of this State 
against discrimination in housing built with public funds 
or public assistance, pursuant to any law, because of 
race, religious principles, color, national origin or 
ancestry. The said laws shall be so enforced in the 
manner prescribed in the act to which this act is a 
supplement. L. 195), c. 198, pe 745, 81." (Emphasis 
supplied.) 


The phrase "pursuant to any law" suggests that the legislature had no 
intention of limiting the scope of the statute to any prior existing situ- 
ations; rather, it intended that the procedures set out in the law Against 
Discrimination be available to remedy any charge of unlawful discrimination 
in respect to housing. Even if the verb "built" be narrowly construed so 
that only houses constructed with public assistance, rather than houses 
constructed or owned by means of public assistance, R.S. 18:25-9.1 sti. 
applies to the developments in question. As we pointed out above, the 
housing with which we are concerned owes its existence to federally insured 
purchase money loans which create a mass market for consumption of the 
product produced by plaintiffs, There is no express provision in the statute 
providing that the public assistance be given directly to achieve the con~ 
struction of the housing. And.to construe public assistance as referring ta 
indirect as well as direct help would seem to conform to the ends sought to 
be achieved by the legislature by enacting the Law Against Discrimination. 

We hold, therefore, that R. S. 18:25-1 et seq. applies to the plaintiffs! 
developments in question. 


m 


The plaintiffs do not argue, and hence we do not decide, whether by 
restricting their ability to dispose of their property as they choose the 
statute in question violates due process. See O'Meara v. Washington State 
B : 'ainst e d No. 535996 (Super. Ot. King County, Washinzton 
not offic: reported ); Avins, Trade Regulations Survey of 
the lau of New Jersey, 965-1957, 12 Rutgers " 
But-see State Conte Agit Discrimination v. Pelham Hall Apartments, 10 
Maos 2d 33h, 170 N.Y.S. 2d 750 (Sup. Ct. Westchester County 1958); Note, 
U. Pa, Le Rev. 515, 525-530 (1959); Note, 12 Rutgers L. Rev. 557, 558- 
pu (1958). There is ample support for a conclusion that lack of inm 
housing for minority groups, an effect of discrimination in housing, cai 
crime- and disease- breeding slums. See Berman v. Parker, 348 U.S. Ey E 
Q5; Crommett v. City of Portland, 150 We. 217, 107 A. 2d 8h, R50 (Sui 


Jud. [ousing Authority v. Muller, 270 N.Y. 333, 1 N.E. 2a B3. 
154 (e APP. 1935): City of Weser v. Charles Realty Co., 9 N.J. Super. lih2, 


«ay 


Ki 


153-h56 (Essex County Ct. 1950). Freedom with regard to property is not 
inviolable; it is subject to the reasonable exercise of the legislature! 
police power. Village of Euclid v. Ambler, 272 U.S. 365 (226); | Block v 
Hirech, 256 U.S. 135 (1921). The presumption is in favor of constitution. 
ality; Gibraltar Factors Corp. v. Slapo, 23 Ned» L59, L63 (997), and the 
burden of proof and persuasion is heavy on the party contesting the statute. 

the absence of a showing of clear abuse of the police power, the tendency 
is to leave the wisdon of the statute as a political rather than judicial 
question. We may pass this question without decision, however, and proceed 
to consider matters briefed and argued by the parties. 


m 
The plaintiffs i argue that t law Against Di by 
within its purview icly as i T 
and arbitrary classification rbitrary cla: in violation of the to the 
ed States Const titution 


Section 1. 
the s 


mi; : 
Since there is no difference between publicly assisted housing and housing 
generally insofar as the ability to discriminate or its effects are concern 
ed, the distinction, and hence the statute, must fall, 


As we indicated above, the presumption favors kr Sagem of 
the statute and it will be upheld unless facts judi 
refute that presumptions Clark v. Paul, 306 U.S. EN 59h tony roe 
nu v. Slapo, 23 N 2. The strong burden on the party - 

e Gostitutionality of a legislative classification (New Jersey 

Restaurant Ass'n v. Holderman, 2l N.J. 295, 300 (1957)) has been expressed 
In various formulae. Thus, the classification will be sustained unless it 
causes invidious discrimination. Morey v. Doud, 354 U.S. 457, L63 (1957); 
Schmidt v. Board of iment, 9 N.J. 05, LIB (1952). The legislature 
must only avoid arbitricy discrimination between persons statiariy circum- 
stanced. Gundaker Centrıl Motors, Inc. v. Gassert, 23 N.J. 71, RO (1957), 
appeal dismissed, 351 U.S. 925 (195H). But it is not sufficient to show 
that there are others equally guilty of the evil to be remedied to which the 
statute could have been male to apply. As vas stated in New Jersey 
Restaurant Ass'n v. Holdorman, 2l HJ. 295, 300 (1957): ^ 


", . .Ib is easily stated that the classification (1) 
must not be ly arbitrary or capricious, and (2) 
must have a revonol tasis in relation to the specific 
objective the legisla! But the second proposi- 
tion is qualified by ns which conpow.d the 
difficulties of one who assails the legislative 
decision. Thus it is not enough to demonstrate that 
the legislative objective might be more fully achieved 
by another, more expansive classification, for the 
Legislature my recognize degrees of harm and hit the 
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evil where it is most felt. /citing cases/ The Legisla- 
ture may thus limit its action upon a decision to proceed 
cautiously, step by step, or because of practical 
exigencies, including administrative convenience and 

ense, . . . or because of "some substantial considera- 
tion of public policy or convenience or the service of 
the general welfare." . . . Hence it may "stop short of 
those cases in which the harm to the few concerned is 
thought less important than the harm to the public that 
would ensue if the rule laid down were made mathematically 
exact,"" 


Considering the circumstances which led to the enactment of the statui 
in question, it becomes apparent tmt the classification presents no consti- 
tutional difficulties. We may note the pressing need for adequate housing 
for minority groups. Many more in these groups than at present would be in 
a position to take an active and beneficial role in the cultural, social, 
and economic life of the community were they given an opportunity, and a 
vital factor in affording this opportunity is access to normal housing 


minority groups. It may i 
measure of adequate housing for-mii 
purpose is discrimination proscribed. Bier sede be achieved by 
legislating in regard only to a specific kind of housing. And the type of 
housing “chosen is that most venis financed and as to which established 
Patterns would least likely be disturbed. If these goals are not the intent 
of the legislature, they do at least serve to demonstrate, insofar as they 
give a reasonable basis for the statutory classification, that the statute 
is not invalid on its face or palpably arbitrary. Cf. Sage Stores Oo. v. 
Kansas, 323 U.S. 32, 35 (19h); Jamouneau v. Herner, 16 N. 


s N.J. 500, 519-520 
(1951), cert. den. 319 U.S. 90h (1955); Reingold v. Harper, 6 N.J, 182, 19) 
(1951). In the absence of a showing of Er ap actual injury to the plaintiffs, 
which was not attempted in the proofs, we cannot declare the legislation un 
constitutional, Thus, the means chosen by the legislature E s 
goals are not unreasonable, and on that basis we hold that plaintiffs! 

t 


gument tat the Law Against Disc 
classification is without merit, 


B 
In their brief, plaintiffs make the argument that: 


"The Law Against Discrimination, by singling out federally 
assisted housing for special regulation without providing 
for correlative regulations of all state assisted housing 
uncon stitutionally discriminates against rights TI 
by federal law." cS SERE 


The premise is that R.S. 18:25-5(k) is a definitive enumeration for purposes 
of the statute of all kinds of "publicly assisted housing accommodation" as 
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used in R.S. 18:25-l. As we held above, this notion is incorrect. And the 
whole argument must fall with the premise on which it is based. 


vI 


The plaintiffs next argue that the Law Against Discrimination invades ho, 

legislative id pre-empted by Congress and is for this reason inva. ud 

din fenghenh ve Y. ATTN 350 U.S. 497, rehearing denied, 351 U.5. 93h 
(1956), and HIL v. Florida, 325 U.S, 538, rehearing denied, 326 U.S. Boly 

(1915). Plaintiffs state that "Congress, as an intezral parts of its legis- 

lative program, determined not to prohibit discrimination in the sale or 

lease of FHA insured housing," and reason from this that any state law having 

that effect would violate congressional policy and the rule of pre-emption. 


There is a considerable gap between Congress! refusing to adopt ai 
express policy of non-discrimination in regard to FHA insured housing, to be 
applicable under all circumstances and in all sections of the country, am 
a conzressional policy prohibiting states from enacting laws proscribing. 
such discrimination. Congress did refuse to accept amendments to various 
versions of the National Housing Act which would have expressly prohibited 
the discrimination with which plaintiffs are charged. Comment, 59 Colum. Le 
Rev. 782, 785, n, 1 and text accompanying (1959). But 
action as estab: a coneressional policy against state laws having the 
same effect is Dot warranted by the Failure of Conzress to 
incorporate in the National Housing Act a positive imposition of a policy 

of with its national implications, may be ground- 
ed in political expediency to secure its enactment, and in any event, such a 
provision would not account for local conditions and the effect of such a 
policy, on a local basis, on the national housing program. But state laws 
incorporating such a policy, taking into account and being expressly designed 
to meet purely local conditions and attitudes, are not subject to the same 
difficulty. Thus there appears reason why Congress might have rejected a 
non-discrimination amendment to the National Housing Act and yet not be 
opposed to state laws achieving the same result. It would be unsound, 
therefore. l hat the Law Against Discrimination invades'a legi legis 
lative area pre-empted by Congress. 


x 


Finally, plaintiffs argue that the statute in juestion conflicts with 
the National Housing Act and pence. As. the icy clause of 
the Federal Oonstitution, A 


: supreme, 
rticle IV, paragraph pI Insofar as this 
rgument rests on a supposed frustration by st on 
of a congressional policy o 


permitting discrimine tion with respect to FHA 
insured housing, ib is sufficient to point to our discussion of the ergunent 
concerning federal pre-emption, above, where we hold.that Congress did not 
E io exempt FA insured housing fron tre operation of state laws prohi- 


{mination with respect to such housing, Unlike in Johnson v. 
UTR E U.S. er v. Arkansas, 352 U.S. 187 (1956), and 


Public Utilities Comm'n v. ‘Wasted States, 355 U.S. 53, rehearing denied 
BSUS, 925 (1058), cited by plaintiffs as supporting their position, there 
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is no conflict between state and federal power which might undermine the 
intent or purpose of the federal law or operation. Of. Stuyvesant Town, 


Inc., v. Ligham, 17 N.J. 473, 4% (1955). Thus the statul e5 no 
Bfficulties under Article IV, paragraph 2.0f the Uinited States Constitution. 


CONCLUSION 


We hold, therefore, that the public assistance rendered to the housing 
in question places it within the purview of the Law Against Discrimination 
and that the Division Against Discrimination in the State Department of 
Education has jurisdiction to hear and decide the charges brought against 
plaintiffs by the individual defendants, and that the statute on which the 
jurisdiction is based is valid. Thus the relief sought by plaintiffs in 
their action in lieu of prerogative writ cannot be granted, and the cause 
must be returned to the Division Against Discrimination in the State Depart-. 
ment of Education for disposition, The judgments appealed from are aff: 
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